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Summary: The aim of this article is to illustrate various pitfalls which must be dealt with before an international agreement may begin to function, ie before it creates a legal obligation upon a contracting state. The Czech Republic is, according to the authors, an appropriate example to illustrate this, for various reasons, as it is an EU Member State with a (prevailing) parliamentary form of governance and a (rather complex) bicameral parliament.

In the first place, the authors deal with the historical and comparative context of the ratification procedure of international agreements in the Czech Republic. Since this procedure in every country involves the interplay of several bodies, a proper evaluation of the historical context may help in the interpretation of constitutional regulation, which is rather brief in the Czech Republic. One of the main questions of the ratification procedure, which the authors address, is the role of the president of the Czech Republic in the procedure of the ratification of international agreements. On the basis of the historical and the current constitutional regulation, the authors conclude that the competence of the president related to international agreements cannot be considered to be his/her prerogative. The president's act of ratification is, according to the authors, the formal conclusion of an internal consultation procedure on an international agreement in the Czech Republic. In exercising this competence, the president is endowed with a very limited margin of discretion.
The authors furthermore make a comparative study based on a questionnaire circulated via the European Centre for Parliamentary Research and Documentation on the role of the government, parliament and the head of state in the ratification procedure of international treaties.
+
The article was written under grant project No P408/10/1599 'Methodology of interpretation of law as a guarantee for legal certainty in the modern democratic state based on the rule of law'.
The main part of the article deals with selected problems and possible solutions of the negotiation procedure of international agreements and the practice of application (namely the provisional application of international treaties, the classification of international treaties, repeated submissions of the proposal on the expression of consent with the ratification of an international treaty by chambers of parliament, simplified parliamentary approval for the ratification of presidential treaties, and the concept of ratification).
The article ends with brief observations regarding international treaties concluded by the European Union or the Union together with the
Member States, the significance of which will probably continue to increase.
I. Introduction
A significant concern of both international and European law doctrine is quite naturally focused on the effects that 'classical' international agreements exert on the legal orders of signatory states or EU Member States. This would also include agreements concluded by the European Union, or among other contracting parties by the European Union. Our aim is to present various pitfalls which must be dealt with before an agreement may begin to function, ie before it creates a legal obligation upon the contracting state. The Czech Republic is an appropriate example to illustrate this for various reasons, as it is an EU Member State with a (prevailing) parliamentary form of governance and a (more complex) bicameral parliament. The relationship between international law and the Czech Republic's constitution is deeply rooted in history, going back to 1920 when the first definitive constitution of the Czechoslovak Republic was adopted. Even if the current Czech constitution was amended due to accession to the EU several years ago, it still remains incomplete. It presents various problems to resolve, which more than likely will be encountered in other states as well.
At the same time, the Czech Republic may be considered somewhat atypical because the formal status of its head of state is slightly stronger than usually encountered in parliamentary republics. The well-established tradition of high public respect for the office of the Czech president also plays an important role. 1 A combination of these factors with a politically strong head of state with pronounced opinions may result in the Czech Republic taking the spotlight, as occurred during the dramatic process of the ratification of the Lisbon Treaty. 
II. Insufficient constitutional foundation -problems in disputes between constitutional actors
As concerns international law, the Czechoslovak constitutions from 1918 (the first provisional constitution) until the end of the existence of the Czechoslovak state were slightly elaborated over time, which reflected the constitution's growing importance. This is also true of the current constitution, in force since 1 January 1993 and in which article 1 paragraph 2 (the basis for the functioning of general international law) and article 10a (authorisation for the transfer of competences in particular to the EU) were added to the amended articles 10 and 49 (the status of international agreements in the legal order). Other provisions of the constitution were affected as well. Perhaps somewhat paradoxically, the central competence provision, ie the president's power to conclude and ratify international agreements, has remained the same. The provision of the constitution reads:
The president of the republic: a) represents the state externally, b) concludes and ratifies international agreements; the president may transfer the conclusion of international agreements to the government or to its particular members with its consent.
The constitutional charter from 1920, as opposed to the provisional constitution from 1918, extracted the contractual competence from the general state representation competence. Since that time, the text has not changed to a great extent. What did change in our view, however, was the context and, as a result, the meaning. This is the classical problem of the adaptation of unchanged texts and institutions which is connected with the need for evolutional change in the 'pre-understanding' of the concerned actors and interpreters, ie, their understanding of an old text in changing contexts (the changing role of international law in the international community as well as in the Czech Republic, shifts in the competences of other constitutional bodies, etc). Besides, one person may understand the same provision or clause as forming part of the prerogatives of the head of state, while another person attributes to it the function of identifying the body which finalises the process of the assumption of international obligations, but in reality the assumption has already been decided by someone else. In this instance, when disagreement occurs at the starting point of interpretation, a fragmentary and changeless constitutional regulation becomes a disadvantage.
Labelling it a 'disadvantage' may not be entirely correct, since it is connected with different types of emerging problems and ways they are resolved in constitutional law. We can, for instance, say that the reality of the assumption of international obligations differs significantly from the text of the constitution, since it is dominated by the government and not by the President of the Republic. In the Czech Republic, this situation is also rather similar to the procedure for the nomination of judges, which rests formally in the hands of the president, yet is in fact dominated by the Ministry of Justice. Such divergence can occur as long as all bodies concerned adhere to the standing practice. If, however, someone starts reverting to the constitutional text, or possibly interprets the constitution in an unexpected manner ('It is I, therefore it is my will, that is to be projected in the conclusions, ratification, nomination...'), he breaks the consensus on which the practice has been built. The outcome can be: a) general acceptance of the new definition of the roles (reformulation of the Hartian rule of recognition); b) stalemate (dissonance leads to mutual blocking); c) legislative intervention; d) calling for a neutral arbiter -an authoritative interpreter.
In the last mentioned case, a change occurs in the model of governance in the defined group of relations, from the dyadic model, characterised by two parties arguing (as in a tug-of-war) between themselves, into a triadic model with the arbiter standing above the parties.
2 In our situation, this practically means judicialisation, here most probably on the basis of a conflict of competences. If judicial proceedings are not brought about, or if such a procedural tool is not available, a new practice, or a differently interpreted one, may arise -in short, a constitutional convention that will have to be taken into account in the interpretation of constitutional relations and institutes. Each of the actors must take into account that not only his action, but also his inaction, 'can be used against him'. A Heard distinguishes the absence of a precedent and a negative precedent. In the former case, the occasion to act did not occur (eg to decide on a state of emergency) so we can hardly draw any relative conclusions. In the latter case, action in a specific manner was not taken, and as such an action was felt to be inconsistent with a constitutional principle. See A Heard, Canadian Constitutional Conventions: The Marriage of Law and Politics (OUP 1991) . In relation to our topic, this means that we will not find in practice how it is with the exercise of the power to ratify international treaties as long as the president ratifies them, because he intends to do so. Only after he refuses to ratify will we deal with the relevance and consequences of his (un)willingness. An important factor is the reaction of others who may become reconciled with the possible refusal (postponement) of the ratification, or may take political and legal actions expressing their disagreement. Should others abstain from anything and the president finally 'successfully' not ratify, in the long term or repeatedly, we can hardly ignore this fact when interpreting the constitution. In this sense, Z Koudelka points out the long-lasting non-ratification of the additional protocol to the European Social Charter -does the inaction of the government mean assenting to the opinion that the president is entitled to postpone or refuse ratification? See Z Koudelka, 'Prezident a mezinárodní smlouvy' [President and International Treaties] (2009) 9 Právník 937-938.
III. General remarks on the division of roles in the conclusion of international treaties
The traditional starting point for the division of roles in the process of concluding international treaties is the well-known thesis according to which foreign policy is 'the province of Princes, not of commoners'.
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Historically, it concerns the prerogative of heads of state, the real administration of which is usually in the hands of the government (we refer to the parliamentary form of governance). In the course of time, those who started to intervene in the origination of international obligations alongside executive power were parliaments.
One of the preconditions was the distinction between the subject possessing the treaty-making capacity (the sovereign, but also the estates in the Estate's monarchy), and the body endowed with treaty-making power (the monarch or his assignee as the representative of a contracting party).
5 This distinction, coupled with control of whether 'a plenipotentiary who had negotiated and signed a treaty in fact acted within the scope of his full powers ', 6 moved from the end of the 18 th century to a level where 'the requirement of ratification gives the legislature a degree of control over the exercise of treaty-making power by the executive'.
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Concise clauses in the first constitutions, often inspiring one another, were consecutively modified by varied developments and by the practice of state bodies.
An important aspect for the inclusion of parliaments in concluding international treaties also arises from the subsequent status of international treaties in the domestic legal order. Therefore, for example in countries with a dualistic approach, the weak position of parliament in the ratification procedure can be compensated for by its impact on the internal implementation of the international treaties in the form of laws. In any event, this represents a combination of the controlling (and legitimising) role and the law-making role.
Traditionally, several categories of international treaties commonly requiring the consent of parliament have been developed: treaties introducing a financial burden on the budget or those that change the state Today, above all, the involvement of parliaments raises the question of a search for balance between the efforts of the executive branch to carry out effective and efficient foreign policies and the requirement for parliamentary supervision of these policies (the form of governance can be a significant variable).
From a chronological perspective, the particular ways of parliament involvement can be divided into three phases: the initiating and negotiating phase, the phase concerning approval or ratification of the treaty, and the phase after the treaty has entered into force.
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During the initiatory and negotiation phase, a settled practice of informal consultation of parliament by the executive may exist, despite the fact that explicit regulation is lacking. Moreover, a broader consultation of the persons concerned takes place in a situation where the conclusion of a particular treaty could influence the outcome of upcoming elections.
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The advantage of this approach is that the treaty's proposed wording will reflect the comments of members of parliament that could otherwise hinder its approval, should these comments be made after the text has been finalised. The extensive involvement of the people's representatives in the conclusion of treaties having important nationwide significance can, at the same time, increase their legitimacy. 13 On the other hand, we must realise that individual members of parliament usually do not possess the expertise needed for the formulation of the treaties' wording and it might be more effective for them to merely comment on the prospective treaty's provisions.
In the phase of the conclusion of an international treaty, the extent of the involvement of parliaments differs from one state to another: starting with the concept of the tacit consent of parliament if certain conditions are met, 14 through the option of the parliament only to give consent to a treaty or to refuse it, to the powers of parliament to set conditions Council of Europe (n 6) 63. 10 P Van Dijk and BG Tahzib 'Parliamentary Participation in the Treaty-Making Process in the Netherlands' in Riesenfeld and Abbott (n 5) 115. 11 For more details, see Riesenfeld and Abbott (n 5) 7ff. 12 Lord Templeman 'Treaty-Making and the British Parliament' in Riesenfeld and Abbott (n 5) 163. 13 Another known, but, except for some changes in the European law, rarely used tool is the ratification referendum. See requiring a reservation, declaration, or an interpretative explanation to be attached to the treaty. Separate issues consist in whether the authorised body is duty bound to ratify the treaty to which parliamentary assent was granted.
In addition, even after giving assent to an international treaty, parliament can have a direct or indirect impact on its application. Primarily, there is a link to the relationship between international and domestic laws and the status of international treaties in the domestic legal order, ie whether parliament can limit or eliminate the application of the international treaty by subsequent legal regulations. Furthermore, in some partially monistic systems, parliament influences the subsequent effects of the treaty in the domestic legal order by the chosen procedure for approval.
15 Indirect interferences are also conceivable via the distribution of budgetary resources. There is, however, a far-reaching issue: whether the assent of parliament is also needed for the termination of the application of an international treaty requiring parliamentary approval for its entry into force.
IV. A brief comparison of the legal regulations of the competences of participants in the ratification process
Current international law is a dynamic system that has expanded into many areas of regulation since the mid 20 th century. 16 For this reason, we consider it useful to explore different models of involvement of state bodies in the process of ratifying international treaties, ie the most important source of international law. The aim is to describe the differences between foreign regulations, especially in comparison with Czech practice. Priority is given to democratic states with a civil law tradition.
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We proceed from our research executed in the form of a questionnaire addressed to ECPRD 18 correspondents. The results were checked aga- 15 See, for example, art 86 lit d) of the Slovak constitution, according to which it belongs to the competences of parliament to decide whether a particular international treaty will have primacy in application according to art 7 para 5 of the constitution of the Slovak Republic. Before the so-called 'Euro-amendment' of the Czech constitution in 2001, effective qualification of the subsequent status of the treaty within the national legal order (only treaties on fundamental rights could have direct effect and be applicable over conflicting national law) was also under the competence of parliament, more precisely the Chamber of Deputies. The government used to submit proposals for granting assent to ratification first there and then to the Senate. 16 The first issue concerns the role of individual government bodies (government, parliament, and the head of state) in the ratification procedures of international treaties. The division of powers in the modern state generally implies a scheme of the basic division of functions in expressing the state's consent to be bound by an international treaty: the government concludes the treaty, parliament gives its assent, and the head of state ratifies it. In practice, however, we see different models of these procedures that depend on constitutional, legal and political circumstances, as well as on the historical experience of a particular state.
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IV.1 Conclusion of international treaties
A basic distinction can be found in the contrasting involvement of the head of state and the government in the process of expressing the approval of the state to be bound by an international treaty. On the one hand, there are countries of the so-called Westminster tradition, where the final decision on the international obligations of the state belongs to the head of state (a monarch) practically without any formal (legal) limitation from parliament (eg the United Kingdom or Canada).
21 Here, the power to conclude international treaties is considered to be the prerogative of the monarch, but the requirement of countersigning the decision of the head of state by a member of the executive branch answerable to the parliamentary assembly significantly limits the traditional concept of the prerogative. 22 The reverse of this model can be found in states where the power to bind the state is given exclusively to the government (eg Sweden or Japan), and thus the head of state does not interfere in the process of concluding international treaties.
23 However, these contradictions are merely illusory, because in both these cases of monarchies the will of the government is realised, and in fact the difference consists of whose headed notepaper is used -that of the government or also that of the head of state.
From the point of view of their frequency, both 'extreme' cases are exceptional; in most states there exist certain divisions of power between the head of state and the government in the process of the formation of 19 Council of Europe (n 6) VIII. 20 Ibid 21 Responses from A Thorpe, the United Kingdom's ECPRD correspondent (20 January 2010) and V Hooper, the Canadian ECPRD correspondent (14 December 2009). Even in those cases, the head of state may empower another subject, usually a member of the government, to affix a signature. 22 See also Council of Europe (n 6) 25. 23 ibid 26-27.
obligations. It must therefore be distinguished whether the head of state formally has full powers to oblige the state externally (a typical example is the United States of America, but also the Czech Republic), or whether a division of powers to ratify international treaties exists between the head of state on the one hand (usually international treaties approved by parliament), and the government on the other hand. The latter model is described as the most frequent by the authors of the Council of Europe study, and can be found, for example, in Germany, Austria or Italy.
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An entirely separate issue concerning the power to conclude treaties arises in federal states, which is mostly related to the division of competences between the units and the federation. The units of federation ordinarily do not possess their own international legal personality. Thus, generally, their participation in the making of international obligations takes the form of approval of the treaty's text by the legislative assembly of the unit before the actual conclusion of the treaty, in the name of the union (thus, it deals with the power to veto the conclusion of an international treaty that is related to the competence of the units of the union). They can possibly also be involved in the process of negotiation through their own acting delegates.
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The interests of the units of federation in the intra-national approval of an international treaty can also be protected by the requirement that the international treaty that touches on issues belonging to the competences of the units must also be given approval by the chamber of the parliament in which the units of the federation are represented.
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The role of the government, as indicated above, does not substantially differ in models used across various states. In all the countries examined, the government takes part in the initial phases of the conclusion of an international treaty. The reason is that current international politics cannot be separated from domestic politics, which are normally carried out by the government, and the government is also politically responsible for them. In addition, from the practical perspective of ensuring expertise in the process of negotiating international treaties, it is clear that the main role will be given to the civil service operating in central administrative bodies.
From the comparative point of view, the position of ministries of foreign affairs is particularly interesting. In comparison with their Czech counterpart, which, in the process of concluding international treaties, 24 ibid 20. Interestingly, the authors from the European Council classified the Czech Republic as a country belonging to this category. With regard to art 63 para 1 lit b) of the Czech constitution, it is, however, inaccurate: according to the constitution, the power to conclude international treaties is vested in the president, who can nevertheless transfer this power to the government or its individual members. 25 Council of Europe (n 6) 20, 35ff. 26 As is the situation, for example, in Germany and Austria -see hereinafter for details.
to a large extent has a co-ordinating and methodical role, the ministries of foreign affairs of some other states (Georgia, 27 Macedonia 28 ) are fully responsible for the formal requirements of the treaty before its signing. These latter states also take responsibility for the submission of a ratification bill (or some other method of approval of the international treaty) to parliament. A traditionally strong position is also held by the ministry of foreign affairs in the states of the Westminster model.
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IV.2 Approval of international treaties
The government may likewise act as a body expressing consent with an international treaty on behalf of the state. This power may arise directly from the constitution or it can be delegated by the head of state. Constitution-based power to express consent to an international treaty is characteristic, for example, of the Federal Republic of Germany, where the juridical institute of so-called administrative agreements 30 exists. They concern treaties not affecting the political issues of the Federation (Bund) and especially that do not require a federal law for their implementation. 31 On the other hand, it is important to stress that, in addition, these treaties are internationally binding on the Federal Republic of Germany as a whole, not only its public authorities. 32 The main difference between 'governmental' and 'ministerial' treaties in the Czech Republic rests on separate constitutional power to conclude such international treaties by the public administration. This can have practical relevance when the head of state decides to reassume power to conclude a particular treaty, even of a governmental nature. It is obvious that such an approach would be inconceivable in a model based on the constitutional classification of international treaties.
In France, we can also find administrative agreements (arrangements administratifs), although these are not treaties under public international law, but arrangements among ministries dealing with technical or administrative issues falling exclusively under their competence. 33 These technical arrangements are made in order to specify the existing international treaties or for the purpose of the limited cooperation of the administrative bodies -see Council of Europe (n 6) 22. In Czech law, the category of administrative or technical agreements that would be binding and at the same time would not be approved as international treaties does not exist. In international forums, many documents are labelled as such in order to facilitate the process of their approval.
The role of parliament in the comparative perspective is basically similar, which follows from the fact that these states belong to parliamentary democracies, where a division of powers exists, among other things, between law-making and the executive branches. The involvement of parliament is therefore important, not only regarding the expression of lawmaking competence in a state which is being weakened by international treaties concluded by the executive that has priority over the laws, but also concerning the expression of the supervisory function of parliament vis-à-vis the executive power.
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In most cases, the form of approval of international treaties in other states differs from the methods of approval in the Czech Republic. International treaties are predominantly approved by a ratification law, to which, in principle, rules related to the adoption of laws apply. An arrangement similar to the one in the Czech Republic, where parliament expresses approval of an international treaty in the form of a resolution, can also be found in Slovakia.
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This fact also has a substantial influence on the consequences of a lack of approval for the domestic ratification of an international treaty by one of the chambers of parliament in bicameral systems. In these circumstances, the ECPRD correspondents were asked whether, in the case where one chamber rejects an international treaty and in the event of a re-vote, it is necessary for the chamber that has already approved the treaty to vote again to approve it.
The general implications of the responses were that, if the approval of an international treaty in parliament resembles the classical legislative procedure (ie the approval of parliament is usually given in the form of a ratification law) one of the chambers normally has a stronger position and can outvote (regularly by a stricter majority) the other chamber, similar to the case of ordinary laws. 36 If outvoting does not occur after the refusal of the treaty, the ratification process may not proceed. Should the ratification process be reopened, a new proposal must be submitted for consideration in both parliamentary chambers.
An exception to this process was observed by the Belgian correspondent, according to whom in Belgium it is possible in the case of a re- fusal of the proposal by the Senate to resubmit it only to this chamber.
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The approval of international treaties in only one chamber is exceptional: an example is Austria. 38 The exception to the exclusive competence of the National Assembly concerns international treaties governing issues falling exclusively under the competence of the Länder (art 50 para 2 of the Federal constitution) or that change the conventional grounds of the European Union (art 50 para 4 of the Federal constitution). These international treaties must also be approved by the Federal Council (the second chamber of parliament).
A more complicated situation exists in the Federal Republic of Germany, where the procedure following refusal in one of the chambers of parliament depends upon the approval procedure of the particular treaty (according to the content subsumed under the competences catalogue of either the Federation or Länder). In most cases, the first chamber (Bundestag) can outvote the second chamber (Bundesrat). However, for exceptional issues where domestic legislation must be approved by both chambers, an international treaty with similar content must also be approved by both chambers.
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IV.3 Role of the head of state in the process of the ratification of international treaties
The last question posed in relation to the role of the head of state in the process of the ratification of international treaties ran: 'If an international treaty is successfully approved by parliament, is it still legally possible for the head of state to refuse to ratify it, and for this decision to have the character of an absolute veto?'
The responses to this question differed significantly and this clearly depended not solely on the models of the ratification procedures for international treaties in an individual state, but also on doctrinal opinions.
The states in the Westminster tradition stated identically that, with regard to the concept of ratification as a prerogative, the head of state may refuse to ratify an international treaty. Moreover, parliaments do not 37 Response of M van der Hulst, the Belgian ECPRD correspondent (9 December 2009). However, the reading of an international treaty in the Belgian parliament commences in the Senate, so resubmission to the Senate is natural. 38 Response of I Siess-Scherz, the Austrian ECPRD correspondent (15 December 2009). 39 Response of K Bartsch, the German ECPRD correspondent (25 January 2010). We are, of course, aware that it might be an overstatement to denote the Bundesrat as a parliamentary chamber. Before the recent reform of German federalism, the ratio of laws requiring the approval of the Bundesrat in federal law-making was predominant -it followed from the expansion of the Federation (Bund) into the competences of the Länder. Now this is returning more to the position foreseen by the founding fathers of the German Basic Law who made provisions for extensive decentralisation.
approve the ratification of a treaty, but currently they only consider the treaty.
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In parliamentary forms of governance where international treaties are ratified by the head of state, the predominant opinion was that the head of state is required to ratify the international treaty to which parliament has given consent. Nevertheless, it is useful to structure the issue in more detail.
As stated above, in most states, parliaments indicate approval with ratification in the form of laws on ratification that have a process of approval very similar to the approval process for ordinary laws. As a result, the head of state has the power of veto which is not, however, of an absolute nature, but is only suspensive, which parliament can outvote.
A suspensive veto exists, for example, in Italy; after the entry into force of the law on ratification, the most widespread opinion holds that the president can no longer refuse the ratification of an international treaty.
41 A similar situation exists in Macedonia 42 and Lithuania. 43 In Romania, the president may use a suspensive veto against a ratification act, otherwise he will promulgate a law on ratification within 20 days. According to an explicit constitutional regulation in article 91 of the constitution of Romania, the president must also submit the concluded treaty to parliament within a 'reasonable time limit '. 44 Similarly, the president in Bulgaria also possesses a suspensive power of veto and if this is outvoted he must ratify the treaty within 7 days. 45 In Cyprus, there exists a suspensive veto of the president and vice-president (as collectively exercised power).
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An interesting regulation exists in Iceland where, if the president refuses a proposed law on ratification, it is not subject to a new appro- 40 Responses of V Hooper, the Canadian ECPRD correspondent (14 December 2009) and A Thorpe, Great Britain's ECPRD correspondent (20 January 2010). But we are aware that exercise of the prerogative is in fact vested in the government; therefore, here the issue deals more with the possibility of the government to withdraw the intent to ratify the treaty concluded than with the discretion of the Crown. 41 Response of V Striati, the Italian ECPRD correspondent (14 January 2010). But the situation described never happened according to the correspondent and is therefore only a concern of doctrinal legal literature. 42 Response of J Lazarevska, the Macedonian ECPRD correspondent (25 December 2009). 43 Response of E Sinkevicius, the Lithuanian ECPRD correspondent (22 December 2009). The president submits, according to art 84 of the constitution of the Lithuanian Republic, a proposal for the law on ratification to the parliament, which per se indicates his or her positive attitude to the ratification of the international treaty. 44 Response of P Turcu, the Romanian ECPRD correspondent (22 January 2010). The text of the Romanian constitution is available in English on the Romanian parliament's website <http://www.cdep.ro/pls/dic/ site.page?id=371> accessed 24 October 2011. 45 Response of E Kamenova, the Bulgarian ECPRD correspondent (11 January 2010). 46 Response of S Socratous, the Cypriot ECPRD correspondent (9 February 2010).
val of parliament, but is automatically submitted to a referendum. 47 In Estonia, should the ratification act be refused and if parliament outvotes the president's veto, the head of state may ask the constitutional court to decide on the issue of ratification. 48 The Belgian ECPRD correspondent admitted the possibility of a refusal of the ratification of an international treaty by the head of state; nevertheless, with regard to the parliamentary form of governance and the political accountability of the government, it is viable only with the tacit approval of parliament (notably if circumstances change after the approval by parliament of the international treaty).
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In Germany, the president may veto a law on ratification if the treaty itself or the domestic regulation connected to it is prima facie contrary to the constitution or to international law. However, according to doctrinal opinion, the president cannot refuse a ratification act solely for political reasons. The president's refusal of the ratification act can be reviewed by the Constitutional Court. Contemporary German doctrine tends to understand that if a law on ratification enters into force, the president is required to ratify the international treaty. Nonetheless, this issue has not appeared before the Constitutional Court as of yet.
50
In Poland the traditionally strong position of the president exists in the area of foreign relations. According to the prevailing opinion of doctrine, the president has, according to article 133 paragraph 1 of the constitution of the Polish Republic, exclusive power to ratify an international treaty, from which the right to refuse ratification also follows.
51 The Austrian correspondent expressed a similar outcome: the president has the right, not the duty, to ratify an international treaty.
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The situation of Switzerland is specific inasmuch as the government also fulfils the function of head of state. The approval of ratification by a parliamentary chamber at the same time authorises the government to ratify the treaty. However, the government is not obliged to do so if international circumstances change. In practice, it would be unusual for the government to withdraw the intent to ratify the treaty once it submitted it to parliament. 53 47 Response of V Gislason, the Icelandic ECPRD correspondent (19 January 2010). 48 Response of R Kangur, the Estonian ECPRD correspondent (13 January 2010). 49 Response of M van der Hulst, the Belgian ECPRD correspondent (9 December 2009). 50 Response of K Bartsch, the German ECPRD correspondent (25 January 2010). In fact, it is only at the government's discretion to have the treaty ratified, irrespective of the fact that the treaty had been previously approved by parliament -see Ehrenzeller (n 4) 200. 
V. Regulation of the internal approval of international treaties in the Czech Republic
The fundamental issues of the conclusion and validity of international treaties are primarily regulated by the norms of public international law. The Vienna Convention on the Law of Treaties of 1969 should be mentioned initially (and the similar Vienna Convention on the Law of Treaties between States and International Organizations or Between International Organizations of 1986, which has not yet entered into force) and also some rules of customary international law.
54 For the aims of this study, we focus mainly on the internal aspects of the conclusion and approval of international treaties.
The constitution of the Czech Republic, as the fundamental framework of internal law-making procedures, mentions international treaties in only a few provisions related in part to competences, and in part to procedures and effects. This is coupled with the fact that the statutory regulation of the process of the conclusion of international treaties and its internal approval is limited to some phases. These phases consist, in particular, of the laying down of the coordination competence of the Ministry of Foreign Affairs, 55 the process of the approval of an international treaty in parliament, 56 and finally the relation to the optional review of constitutionality by the Constitutional Court.
57 An important regulation on the publication of international treaties is also contained in a separate act. The focus of regulation rests on internal codes dominated by the Directive of the Government on the negotiation, national consultation, application and termination of the international treaties 59 (hereinafter referred to as 'Directive'). This internal regulation is usually followed by the internal regulations of other bodies involved in the negotiation of international treaties, mainly that of the Ministry of Foreign Affairs.
Internal regulations of the government are, however, preceded by the Decision of the President of the Czech Republic No 144/1993 Coll on the negotiation of international treaties on the basis of which presidential, governmental and ministerial treaties are distinguished according to the body assuming the international obligation on behalf of the Czech Republic. From this decision alone, it is evident that such a body includes not only the president of the Czech Republic, as could be inferred from the wording of the constitution (see above), but in certain cases also the government or individual ministers.
The decision on the assumption of the obligation, or the confirmation of the assumption of the obligation as the case may be, should nevertheless respect the fact that international treaties do not arise spontaneously, but rather in a deliberate process fulfilling a certain objective. This is generally the cooperation of the Czech Republic with other states or international organisations (possibly with other subjects of international law as well). 60 Cooperation is realised between the state bodies in charge, and at the same time the application is not separable from domestic procedures where the main responsibility belongs to the government. Since the respective ministries have at their disposal an expert staff for the preparation and negotiation of international treaties, in the current situation it is only theoretically apparent that the president of the Czech Republic would himself carry out his constitutional power to conclude international treaties, ie that he would not delegate it to the government.
Before the commencement of negotiations on an international treaty, it is necessary to examine the goals of the newly proposed regulation and to specify the mandate for negotiations, especially the limits and priorities in the framework of which the negotiations on the wording of the treaty will take place. The Directive for expert negotiations serves this aim. Already before its preparation, the gestor, as the competent ministry, must decide on the important issue of the qualification of the future international treaty under national law that influences, among other things, the national consultation procedure with regard to the Directive. to express its opinion; a governmental treaty is sent also to all ministries and the central public administration authorities concerned and, for information, also to the president. Finally, a presidential treaty is sent to all members of the government, to the central public administration authorities concerned, and to the president in order to obtain their opinions, and to the chambers of parliament for their information. Only when there are no substantial objections from the competent bodies may it be adopted by the minister in charge, and at that point negotiations on the text of the treaty may begin.
Once negotiations on the text have successfully concluded, the phase before the signature of the treaty starts when another round of comments by the above-mentioned bodies takes place. In addition, in this phase the proposal for the conclusion of the treaty is sent to the chambers of parliament only for information. 61 The proposal for the conclusion of the treaty containing the final text of the international treaty, as well as plenty of further appurtenances, is to be approved by the government (with the exception of ministerial treaties where the treaty is approved by the competent minister on the basis of the previous consent of the minister of foreign affairs). In the case of presidential treaties, the decision of the government expressing consent to the conclusion of an international treaty also contains a recommendation to the president of the Czech Republic to authorise the competent person to sign the treaty subject to ratification.
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Afterwards, the Prime Minister is authorised by the above-mentioned governmental decision to submit the signed international treaty to both chambers of parliament to approve ratification of the international treaty.
The gestor of the treaty requests the Office of the President of the Czech Republic (via the Ministry of Foreign Affairs) to arrange full powers for a concrete person to sign the treaty (in the case of the signature of a governmental treaty, full powers are signed by the minister of foreign affairs on the basis of governmental authorisation). After the signature of the treaty, the next phase begins -internal approval of the text of the treaty that leads to ratification by the president of the Czech Republic.
61 Despite this rule contained in the Directive, one cannot assume that potential relevantly expressed dissent of one of the chambers of parliament will not have any influence on the subsequent process. On the one hand, the Government also remains politically responsible to the Chamber of Deputies on issues of the conclusion of international treaties; on the other hand, the approval of both chambers is needed after the negotiation of a presidential treaty. The process of formal notice on the negotiation of international treaties listed in art 49 of the Czech constitution (ie presidential treaties) is not much reflected in parliament in the authors' knowledge. 62 The Directive does not restrict the number of persons that can be authorised for signature. Because of possible changes in governmental posts, there is the habit for authorisation not to be connected to a name, but to a function -eg the authorised person is the minister of the interior, not Mr XY, minister of the interior. However this rule does not apply to ambassadors or other possible plenipotentiaries.
On the basis of the above-mentioned governmental decision, the Prime Minister sends the treaty (specifically a sufficient number of copies thereof) simultaneously to both chambers of parliament. 63 The procedure for parliamentary approval of the treaty is governed in detail by the rules of procedure of both chambers; the rule is that, after consultations in the competent committees of parliament, the treaty is approved in a plenary session.
After the signature of the treaty and during the national ratification procedure, or possibly as a part thereof, there may be an optional phase consisting of a review of the conformity of the international treaty with the national constitutional legal order. The procedure in the Act on the Constitutional Court that was, to begin with, far from clear or, more precisely, had a substantially wide-open content, was developed further, mainly by practice in connection with its two decisions on the review of the Lisbon Treaty amending the Treaty on the European Union and the Treaty Establishing the European Community.
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Once both chambers of parliament have given their approval for the ratification of the international treaty, and if the procedure for the review of the constitutionality of the international treaty has not been initiated, or if such a review has ended with a decision of the Constitutional Court that the international treaty is not contrary to the constitutional order, it is possible to proceed to the stage of ratification by the president. The ratification instruments must be exchanged in a manner specified in the treaty. If the treaty is nationally negotiated as a presidential treaty, but does not require an exchange of ratification instruments, the Czech ratification instrument is deposited with the archive of the Ministry of Foreign Affairs. When all requirements are fulfilled, the treaty enters into force and is published in the Collection of international treaties.
VI. Selected problems and their possible solutions
Heretofore we have delineated the rules and explained how the national consultation procedure related to international treaties proceeds. 63 Interestingly, the Czech constitution does not state which authority is to submit an international treaty to parliament. From the comparative perspective, it follows that models exist where the treaty is submitted by the head of state -see part III above. 64 The application of these rules nevertheless causes problems we would like to tackle.
VI.1 Provisional application of international treaties
The provisional application of international treaties presents a phenomenon that is not unknown in practice, 65 but is still somehow controversial, since it is based on the application of an international treaty that is not yet in force or binding either on all or on a particular state. This means either that the treaty was signed but the process of national approval has not been carried out, so that the perfect expression of the will of the state to be bound by the treaty is lacking, or that the treaty has not entered into force at the international level (eg because of an insufficient number of ratifications). We should be aware of the difference between the two situations if we reflect on the provisional application mainly from the internal, national perspective; in contrast, from the point of view of international law, this distinction is only of minor importance.
Precisely from the point of view of national law, additional important aspects arise. These include, for instance, the relationship between international and national law, the division of powers and roles between the traditional prerogatives of the head of state or the executive branch at the international level, and at the national level the powers and competences of the legislatures. Can the executive branch oblige the state to apply an international treaty where the constitution requires the approval of parliament in such a situation?
Even after the expression of the state to be bound by the treaty (typically by ratification or by the deposition of the ratification instrument with the authorised depositary), it is not necessary to terminate provisional application according to international law, since it is conceived to operate until the entry into force of the international treaty. The phenomenon most resembling provisional application is that of the anticipated entry into force of an international treaty among the states that accepted it, which overcomes the national issues mentioned above.
With the exception of article 25 of the Vienna Convention on the Law of Treaties (published as No 15/1988 Coll),
66 which is incorporated in the Czech legal order but is not implemented in further detail, this institute is unknown to the Czech legal order. It is used in the aforementioned governmental Directive whose reach, however, is very limited. If the provisional application of an international treaty oversteps what may be the subject of a decision of the government or of a member thereof (eg organisational changes) within the limits of the laws in force, an explicit national regulation (legal basis) is lacking.
The comparative research based on the resources mentioned in Part III show that the approaches of individual states towards the provisional application of international treaties differ substantially. There are states that fully accept the provisional application of their treaties, while others couple them with certain constitutional limitations (usually limits on interference into fundamental rights), and finally in some states provisional application is completely forbidden.
With respect to the generalisation of an overall approach to provisional application, we assume that the age of the constitutional or statutory regulations in question is more important than the position of individual state bodies within the process of national negotiation and approval: recent legislation regularly contains more detailed provisions on the process of decision-making related to provisional application in a given state. However, it is not possible to conclude on some objective criteria unless these are founded on the longstanding practices of Western European countries vis-à-vis the rather new democracies.
Certain links might be seen in historical and geographical development during the adoption of a new regulation, for example the model of the provisional application of international treaties in Germany, which, in principle, is followed in the Czech Republic, Slovakia, Poland and Hungary. Similarities can also be found in the regulations of some states of the Western Balkans (the consent of the parliamentary committee for international relations in Slovenia and in Croatia).
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Another important issue in the provisional application of international treaties concerns their official publication. On the basis of the available resources, such treaties are published in at least the following countries -Estonia, Finland, Spain, Romania (in the latter country all concluded international treaties must be published within 10 days of their signature), Germany and Slovakia. Some states (Norway, the United Kingdom) refer to the availability of the text of the provisionally applied treaties in other (unofficial) sources. Regarding the form of the publication, the notification of provisional application together with publication of the full text of the treaty and the announcement of its entry into force 67 Council of Europe (n 6) 84. subsequently in the official collection is the prevailing method.
68 But in Finland, for example, the text of the treaty is published twice in connection with both occasions mentioned above.
However, a direct link between national regulations on the parliamentary approval of provisionally applied international treaties and their publication in the official collections does not seem to exist. The common feature of the states that have introduced a requirement to publish provisionally applied international treaties is again more often found in modern regulations than in the similar approach to provisional application.
It follows from an international comparison that the Czech Republic should solve at least questions of the national regulation of the termination of provisional application, especially in relation to the role of parliament (see below). The process related to article 25 of the Vienna Convention is not regulated at all (the 'intention not to become a party to the treaty'), while in other states this is the case.
69 Next, already in the process of negotiating international treaties that might be applied provisionally, the requirement to conform with the national legislation of the parties to the treaty should not be forgotten. Since a provisionally applied international treaty has the nature of valid law in relation to individuals, it should be published in the official collection (one can only follow a law one is aware of). Finally, the requirement concerning the immediate submission of a provisionally applied international treaty for parliamentary approval should be introduced. This follows from the constitutional division of powers among the legislative and executive branches. It would be patently wrong for the executive branch to provisionally apply an international treaty for a long time without allowing the legislature to give it its thumbs up or thumbs down. Such practice would clearly demonstrate a circumvention of parliamentary approval of the ratification of a presidential (see above) international treaty. The refusal to grant approval for ratification by either of the two chambers of parliament should lead to the termination of provisional application. The same effect should be connected to the withdrawal of an international treaty from the procedure of parliamentary approval by the government.
VI.2 Classification of international treaties
The classification of international treaties includes three sub-issues. The first is the division into presidential, governmental and ministerial treaties (see above), which overlaps with the second sub-issue -identifi- 68 As is the regulation in Estonia or Spain. 69 The recently terminated provisional application of the international treaty concerning the processing and transfer of data on certain financial transactions for the purposes of the US Terrorist Finance Tracking Programme -TFTP. For details, see <http://euobserver. com/22/30025> 1 accessed 24 October 2011.
cation of the treaties requiring parliamentary approval for their ratification. The third sub-issue consists of the identification of treaties according to article 10a of the Czech constitution, ie treaties transferring certain powers of Czech public authorities to some international entity.
The assessment concerning which treaties are governmental and ministerial follows from a negative definition: those that do not require the approval of parliament (see article 2 paragraph 2 of the Directive). The concrete assessment of whether a treaty goes beyond the competences of one ministry or not is conducted by the ministry under whose competence the subject matter of the treaty falls; the opinion of the Ministry of Foreign Affairs is here of great significance.
The president of the Czech Republic can also enter into this process by reserving for himself or herself ratification of a treaty in a specific individual case. The consequence of such a presidential reservation is not, however, the submission of the treaty to parliament. Informal consultations in the process of giving comments to the annual overview of international treaties to be negotiated, or in relation to a directive for negotiations on a specific treaty, would rather lead to this effect.
Subsuming a specific international treaty under the categories listed in article 49 of the constitution requiring the consent of parliament for its ratification is not without difficulty. References to previous practice, where applicable in spite of changes in the constitutional text, provide a better orientation. In the event of controversies, the Government Legislative Council fulfils the role of arbiter.
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In any event, our focus here is not to clarify the individual categories of treaties, but to place attention on the fact that even this classification is carried out by the government (with the cooperation of the president of the Czech Republic, as the case may be).
71 In our opinion, the government should not interpret the constitutional catalogue too narrowly, to avoid the danger of circumventing the controlling, legitimising and law-making function of parliament. This is in line with the practice between the World Wars when, in case of doubt, the preference was for the international treaty to be submitted to the National Assembly (the equivalent then of parliament).
72 The presidents of the foreign committees of both chambers are already informed of the intentions of the government in the process of negotiating presidential treaties, which could serve as a basis for potentially more extensive consultations on the regime of a specific international treaty. Nevertheless, the constitutional safeguard consists initially of the construction of article 10 of the Czech constitution, according to which only international treaties that were ratified with the approval of parliament may have priority over statutes. The government is therefore motivated not to bypass parliament, at least in the case of self-executing treaties.
In relation to the third sub-issue of this topic, we are not overly concerned with identifying treaties belonging to article 10a of the constitution, which is considered to be an open topic, as was indicated by the dispute on the assessment of the nature of the Protocol on the revision of the number of deputies in the European Parliament. Rather, 73 we focus on the role of parliament. In our opinion, the chambers of parliament are bound by the assessment carried out by the government. This is so since it is the only way to avoid a repetition of the conflicts arising before the adoption of the so-called Euro-amendment of the constitution in relation to the treaties on fundamental rights, ie possible divergence in the assessment of the treaty by each of the chambers. If we are to avoid discussions on whether approval of ratification was validly given at all, or disputes on the effects of such treaties, we must decide on the sole centre of assessment. The chambers of parliament can, of course, refuse the assessment of the government by expressing that they would not approve the ratification under these circumstances, or they would in fact reject it. On this basis, trilateral negotiations between the government and both chambers would take place.
VI.3 Repeated submissions of a proposal on the expression of consent with the ratification of an international treaty by the chambers of parliament
It is useful to structure the issue of the repeated submission of a proposal to express consent for the ratification of an international treaty in two groups: a) the situation where none of the parliamentary chambers grants approval for the ratification of the international treaty; b) where one chamber gives approval for ratification, but the other does not.
The reasons why a chamber does not grant approval may differ: a repeated practice exists where the government withdraws a proposal in apprehension of a refusal, so that the hearing in the chamber does not continue. 74 The chamber of parliament may refuse to grant its approval for ratification, or there will not be enough votes to express approval.
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In the Chamber of Deputies, another circumstance can be added: in relation to the end of its term, the hearings of all bills terminate and they must -in the case of concern or necessity -be resubmitted to the newly established Chamber of Deputies.
76 Another way for refusing consent, stated by P Mlsna and J Kněžínek, is the revocation of the already given approval up to the moment of ratification.
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The latter situation has not happened yet, and we consider it at least questionable: in our opinion, an international treaty leaves open the sphere of the executive branch only for the process of expressing approval, as, once this approval is given, the chamber has nothing more to dispute, since the treaty is at the disposition of the government. The 'revocation of approval' could also interfere with the review of the treaty by the Constitutional Court, because the filing of submissions by groups of deputies or senators is limited to the period between the expression of approval by the chambers of parliament and the ratification itself -the revocation of the approval would make problematic not the submissions, but rather the continuation of the judicial review, which would thus in all likelihood have to be terminated.
In the first of the examples mentioned above, doctrine and practice jointly state that, after rejection in both chambers of parliament, the government may resubmit the treaty for approval. A general rule can be inferred from this: the refusal of a proposal for ratification does not automatically lead to an absolute obstacle for a repeated future hearing of the same unchanged treaty (a change in the international situation, a different composition of the chambers, etc).
A more difficult situation occurs in the case where one of the chambers gives its approval to ratification while the other does not, either because it did not vote or because the vote did not conclude with the granting of approval. We can then ask whether, in the case of persistent interest in gaining approval for ratification, the government must resubmit the treaty again to both chambers or only to the one that has not given its approval. The practice has not been unified in recent years, mostly due to the insufficiently coordinated will of the government, but partly also because of the changes and differences in opinion of the parliamentary chambers; there have not been a significant number of such cases according to the information available.
78 In the present electoral term, the government resubmitted all treaties that had not been voted on in the previous term of the Chamber of Deputies to both chambers, even if the Senate had already given its approval for ratification.
According to some, the decisions of the chambers do not cease to be valid in the next electoral term in general, although the question remains whether the power of the government to submit first an international treaty to either of the chambers also allows for its submission in a different electoral (functional) term. This could even relate to different governments. We can ask whether, in the case of a lapse of several years between readings of a proposal for the approval of ratification in each of the chambers, this would amount to bypassing the institute of parliamentary approval: should we consider as a valid approval one given by the chambers with a ten years' interval between them? Such an interpretation would allow the government to speculate on the submission of a proposal to individual chambers. Moreover, if the government postpones submission until the composition of one of the chambers changes favourably (typically the Senate, since a particular government does not outlast the electoral term of the Chamber of Deputies), the ratificati- on process could be quite prolonged. The settled constitutional practice wherein, since 2003, the Government submits proposals for the approval of ratification to both chambers simultaneously is also of importance, since it could indicate the existence of a constitutional custom.
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Reflections on the internal approval procedure lead to an understanding of the whole process of ratification as being composed of individual phases, and the approval of both chambers is one of them -in particular after the phase of the submission of an international treaty by the government and before its ratification by the president of the Czech Republic. Repetition of the act of the ratification process should take place within these phases, ie when approval in one of the chambers is not reached, it should lead to the resubmission of the treaty to both chambers (similarly, the refusal of ratification by parliament does not necessarily lead to renegotiation, ie to the opening of the text of the treaty. Therefore, it does not interfere with the first 'governmental' phase).
One could cautiously argue with the above opinion, mainly along the lines that the approval of parliament is not explicitly bound by time limits or terms, and secondly, it could seem fairly strange to require one of the chambers that has already expressed its approval to give it again for a second or third time only because the other chamber has objections against the treaty.
It seems to us that the only subject of easy codification is the simple requirement for the approval of both chambers based on the same submission. The reflection of the passing of time (the scope of the functional and electoral terms and their overlapping) and the differentiation between the lack of approval because no vote was taken, due to an insufficient number of favourable votes for approval for ratification, or because the government withdrew its proposal, would make any explicit regulation difficult, even unclear. However, we consider both ways to be in principle in conformity with the Czech constitution.
The tendency towards a more difficult way would be resolved by a decision of the president of the Czech Republic upon the ratification of a specific treaty, rather than by a general rule. From the point of view of constitutional law, the president's act of ratification presumes confirmation of the proper internal ratification process. The president is not obliged to ratify an international treaty when he states the defects he has observed in the national process of expressing approval.
Therefore, should the president of the Czech Republic find deficits in the process of approving an international treaty (consent was given during different electoral terms, consent was given on the basis of proposals set at a different time by the government, etc), he would probably trigger negotiations in order to remedy unconstitutionality. If the government or one of the parliamentary chambers insists that approval be given in conformity with the constitution, the subsequent process could lead to a conflict of competence before the Constitutional Court, according to article 87 paragraph 1 lit k) of the Czech constitution.
VI.4 Simplified parliamentary approval for the ratification of presidential treaties?
According to some, traditional constitutional requirements for the expression of parliamentary approval for international treaties in some cases no longer satisfies current levels of international cooperation.
80 An example may be the regulation of certain issues in an international treaty that would otherwise, in purely national terms, require only regulation at the level of implementing legislation. Other examples could include cases that need a flexible reaction, and any waiting for the approval of parliament could endanger the fulfilment of the aim of the treaty. The question is how to balance the competing claims of rapidity and flexibility with the traditional roles of parliament.
In the first place, it is necessary to point out the possibilities arising directly from international law. Not every treaty requiring ratification, in the view of international law, requires the consent of parliament, even if this is often called 'ratification '. 81 This is also the reason why in some cases the terms 'acceptance' or 'approval' (see article 14 of the Vienna Convention on the Law of Treaties) are preferred.
82 Another possibility is to conclude a formally non-binding memorandum of understanding that can serve as the basis for the unification of national practices which at the same time demand lower requirements in the case of modification or termination. 83 In practice, the combinations of other mechanisms for the modification of existing treaties, connected, for example, with the requirement of a qualified majority and a certain number of expressions of the contracting parties to be bound by the change, are used as well.
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However, none of these methods can be applicable in the specific case of a multilateral treaty when one state is not able to persuade the others of the use of a certain form because of the possible complications in this state's national ratification process.
Moreover, irrespective of its name, every agreement must be assessed according to its content, according to Czech law. This brings to the fore the issue of the interpretation of the reach of article 49 of the constitution, which lists the treaties subject to parliamentary involvement in the form of a decision (in principle a simple majority in both chambers, but in the case of the transfer of competences a three-fifths majority is required).
Another question could be whether, in the situation where the chambers of parliament gave their approval for the ratification of an international treaty, such an approval is necessary for every treaty modifying the original one. In our opinion, the competence of parliament is given precisely with regard to the list of treaties in article 49 of the constitution, ie the content of the change is decisive. This material criterion can be completed by the formal criterion based on the principle of procedural equivalence according to which the modifications of an act are subject to the same procedure as the original act itself.
The issue of the modifications to treaty annexes of a technical or administrative character (lists of chemical substances or animals, etc) is to some extent specific. In particular, the Ministry of the Environment has under its competence a number of treaties containing, for example, annual quotas for permitted whale hunting, changing the lists of chemical substances, etc. It often happens that the Czech Republic does not manage to ratify the changes to an annex within a year, and another change is concluded in the meantime. Even if we overlook the fact that the delay is not caused in the parliamentary or presidential phase of the ratification process, but in the government, this separate issue could be solved on the basis of the concept of delegation. Together with approval of the ratification of a treaty that presumes the simplified change of its technical annexes (if their content does not fall within the catalogue in article 49 of the constitution and they are not self-executable), the parliamentary chambers would express their consent that such changes be approved by the government. 85 Modification of the annexes must be sent 84 The opt-out variants are also applicable when, for the modification of a treaty, it is sufficient that a required number of states agree with the change and others must expressly notify that they do not want to be bound by such a modification. The changes adopted by majority voting are foreseen by some founding treaties of international organisations. On other methods, see, eg, Aust (n 82) 216ff. 85 In a slightly different situation, Ehrenzeller explains that the importance of the subject matter should correspond with the procedure -see Ehrenzeller (n 4) 83. Through consent with the delegation, we can read, for example, the specific procedures diminishing the to both chambers for information so that supervision on the use of delegation is guaranteed. The way described above can be examined even without amendments to the rules of procedure of the chambers, either by direct testing or through more detailed directives implementing the parliamentary chambers' rules of procedure.
A similar situation could exist with the president of the Czech Republic: once he or she is allowed to transfer the conclusion of treaties not requiring the approval of parliament to the government, he or she could in fact do the same in the case of the aforementioned technical annexes. In this instance, the president would have also ratified a treaty, aware of the simplified approval procedure provisions contained therein. Nevertheless, even if all participants of the ratification procedure reach consensus, the decisive role connected with the application of the changes in the technical annexes belongs to the courts, should they be confronted with the question of whether the consent of parliament in the form of a delegation fulfils the requirements for the domestic application of the treaty and its changes. In any case, we consider this route for the approval of international treaties to be in conformity with the constitution.
Besides this technique of simplified amendments, the fast-track procedure in the parliamentary chambers that are provided for in the rules of procedure should be given prime consideration.
VI.5 Ratification
The problem of the ratification of international treaties has been mentioned several times before. The main bone of contention related to the ratification procedure in the Czech Republic is the question of whether the president of the Czech Republic acts as an independent decision-maker with unfettered discretion, despite being limited by the condition of counter-signature. 86 There is an alternative position, according to which the president is merely the formal bearer of competence, but it is need for a direct change of the treaty text in the Lisbon Treaty, ie the bridging clauses and the flexibility clause. This is roughly the view of the government presented in the opinion submitted before the Constitutional Court; the court had not, however, explicitly followed this view. Nevertheless, this particular example does not fit with Ehrenzeller's comment quoted above; therefore, one cannot be surprised by the compensation of the consequences of these clauses by many parliaments. 86 Probably the most complete conception can be found in the article by Z Koudelka 'Pre- the government which determines the content of its use. This position is based on the context of the parliamentary form of government, in which the policy of a state, including its foreign policy, is operated by the government which is responsible to parliament. Other reasons include the lack of the legal responsibility of the indirectly elected head of state and the inclusion of this competence among the competences requiring counter-signature. We do not dispute that it is the president's hand that holds the pen that signs the acts within his or her competence. The disputed fact is whose will it is that moves the hand. The president, indirectly elected and exempt from legal responsibility, is subject to limitations in the parliamentary system. However, a directly elected president would not be subject to such limitations in a semi-presidential system, and this even if the catalogue of competences remained the same. Paradoxically, this could mean greater liberty in the exercise of the president's competences in cases where the decision is subject to review (eg vetoing a bill) and, vice versa, greater self-restraint if the president's decision is final.
The decisive factor in this debate is whether the president's decision on the ratification of an international treaty is subject to the counter-signature of the prime minister or a competent member of the government. In the academic discussions which took place in Czechoslovakia between the World Wars, opinion crystallised according to which the necessity of counter-signature leads to the requirement for the harmonisation of wills of both co-signatory bodies. However, in the 20 th century, the construction was eventually recognised according to which the monarch in a parliamentary form of government, or generally the head of state in a parliamentary system, formally executes an act, but the content of the act or the fact whether the act is executed lies in the hands of the responsible government or the responsible minister. In short, the will of the politically responsible agent outweighs the will of the agent who is not politically responsible, according to the maxim of the relationship between power and responsibility (ie, more power leads to more responsibility and vice versa), so that the head of state who is not politically responsible in principle cannot defy the proposal of the responsible minister.
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This is, of course, a rather simplified scheme from which there are many exceptions, usually derived from the current conditions (the power or prestige of the concrete head of state, political weakness of go-vernments, fragmentation of parliaments, etc). 88 If we scrutinise more carefully the roles of heads of state, we find that one single type of conduct of head of state does not exist; in fact, we rather see several typical roles or 'faces'.
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The above-mentioned framework implies an understanding of ratification as the formal completion of national consultation and approval of an international treaty, rather than an act of unrestricted discretion by a head of state, whether he or she assumes the international obligation or not.
This reflects the interpretation of C Schmitt, even though his work is based on the Weimar constitution, but of course in the proper historical and international context. 90 The Weimar constitution conferred the conclusion of international treaties on the President of the Empire, though the ratification of some international treaties was subject to the consent of the Parliament of the Empire. The regulation was similar to that of the 1871 constitution, in respect to which G Jellinek noted that the Emperor should assume only such obligations that he is able to fulfil, ie where he may count on the consent of the Parliament of the Empire. 91 Schmitt adds that refusal to ratify was considered something abnormal, almost an offence towards the other contracting state, until the reservations of parliamentary consent or consent by referendum occurs. Since that time, refusal to ratify an international treaty due to the refusal of parliamentary or popular consent is not considered exceptional at all.
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The same implies that refusal to ratify an international treaty without the fulfilment of a specified condition remains abnormal, especially in the case of the head of state who concludes the treaty or authorises its conclusion.
The role of the president of the Czech Republic as a body ratifying international treaties has furthermore changed after the 'Euro-amendment' of the Czech constitution, due to the new roles of parliament and the Constitutional Court. In the past, when subsequent legislative acti-vity was necessary, consent for the ratification of an international treaty creating an international obligation of a state was given by parliament as a controlling body of the executive. After the entry into force of the 'Euro-amendment' of the Czech constitution on 1 June 2002, the additional requirement for the transformation of international treaties into the Czech legal order has been no longer necessary. Parliament nowadays acts as a norm-creator when voting on an international treaty, since it decides on the treaty as a future part of the Czech legal order. We do not claim that 'consent' means 'command', but the character of the consent has of necessity changed.
The situation is even more evident when taking into account the preliminary review of the constitutionality of international treaties. In the absence of this procedure, it was the president of the Czech Republic who had to assess their constitutionality. If it is now the Constitutional Court that is called on to review constitutionality, and the extent of the president's possible reservations is decreasing.
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Even though we presume that the president has in principle a duty to ratify an international treaty, 94 certain conceivable situations may appear in which the ratification would cease to fulfil its function (eg significantly worsened relations with the contracting state). Even in these situations, the president would not remain solitary, ie without the government's opinion. It is self-evident that most likely neither of the two presidents of the Czech Republic (V Havel and V Klaus) held the position that it is the president's duty to ratify international treaties. Because parliament and the government remain reluctant to 'force' the president, either through official statements or through legal actions, to ratify international treaties, it can thus be concluded that interpretation of this competence remains unclear.
VII. Observations regarding the 'European' Treaties
Concerning the international obligations of the Czech Republic and other EU Member States arising out of international treaties (apart from international treaties to which the states are contracting parties), the si- gnificance of international treaties concluded by the European Union (or the European Community before the entry into force of the Lisbon Treaty) cannot be ignored. These treaties are binding on the Member States and their importance rises in proportion to the increasing amount of competences which the Member States have conferred upon the Union.
The crucial issue for the enforcement of the Member States' compliance with international obligations concluded by the European Union is the setting of the effects, the consequences of these treaties in the Member States' legal orders (these effects include the direct or indirect effect of the provisions of international treaties in the legal orders of the Member States, and the primacy of their provisions over national law as well as secondary European law). While it is for a state to determine the consequences of international law in its legal order according to the classical doctrine of public international law, in the case of the treaties concluded by the European Union, European law itself determines these effects.
The conclusion of international treaties by the European Economic Community itself was already anticipated in its founding treaty of 1957 (in the framework of the common commercial policy). 95 At present, the practice of negotiating international treaties goes much farther: the doctrine of implied powers of the Community or the Union has been upheld by the European Court of Justice.
96 The conclusion often occurs of so-called mixed agreements, which are concluded both by the European Union and by the Member States. The main reason for negotiating mixed agreements is the fact that, in some areas regulated by the agreement in question, the competences of Member States are transferred to the European Union.
The main difference between the mixed agreements on one hand and international treaties under the exclusive competence of the Union on the other does not lie in the process of negotiating the treaty, since it is the European Commission that plays the central role in both examples. The main difference resides in the process of the internal approval of such treaties. Mixed agreements go through the usual approval procedures in Member States as would any other international treaty concluded solely by them (namely, parliamentary approval), whereas treaties concluded under the exclusive competence of the European Union do not.
Internal consultation procedures in the case of mixed agreements often lead to these agreements including a clause on provisional application, which allows application usually to take effect immediately after its signature.
97 This conception, however, does not correspond to the traditional function of this institute -to apply an international treaty in exceptional cases before its entry into force, if compelling reasons exist for such application.
The Treaty of Lisbon brought the last (for the moment) setting of the division of competences between the Union and its Member States in the area of decision-making procedures. These have been demonstrated in several aspects in the field of international treaties: 1) the codification of the current case law of the Court of Justice of the EU regarding the competences of the European Union (previously European Community) to conclude international treaties; 98 2) the increasing role of the European Parliament, which nowadays gives consent to the conclusion of more types of international treaties; 3) with regard to certain policies, where the Council decided by unanimous voting, the decision procedure has been changed to qualified majority voting.
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The process of negotiations on international treaties has changed in several other aspects (eg the role of the Union negotiator). But since this goes beyond the examined problems, it is not necessary to mention these issues in this paper. It can be concluded that international treaties with third states concluded by the European Union have been confirmed by the Lisbon Treaty as a general source of European law.
The rising importance of international treaties concluded by the Union logically requires that Member States should be more involved in the process of their negotiation. Even if treaties are concluded under the 97 From the facts available on the Council internet pages (<http://www.consilium.europa.eu/App/ accords/default.aspx?lang=EN&cmsid=297> accessed 24 October 2011), it follows that in 2009 there were 14 international treaties provisionally applied out of 45 concluded treaties (almost one third). If, as Geslin found in her research, out of approximately 33,000 international treaties registered at the UN after 1945, only about 1,000 (3%) have been provisionally applied (Geslin (n 65) 347), this shows that the conception of the provisional application of international treaties is somehow different in the European Union. 98 This is not only the previously mentioned decision in the ERTA case, but many other judgements, including opinions delivered. 99 The European Parliament obtained competence to co-decide on the conclusion of an international treaty inter alia in the fields where, according to the Lisbon Treaty, it may co-decide within the ordinary or the special legislative procedure -see art 218 para 6 lit a) point v) of the Treaty on the Functioning of the European Union (hereinafter TFEU). 100 See art 218 para 8 TFEU.
exclusive competence of the European Union, the Commission requires information from Member States in order to make use of them in the process of negotiating similar treaties with other states.
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VIII. Conclusion
The above-described pitfalls regarding the expression of the consent of a state to be bound by an international treaty shows that the incomplete constitutional regulation of the procedures for internal approval of an international treaty needs to be supplemented by more detailed regulation contained in the internal regulations of the government or the Ministry of Foreign Affairs, as is the case in the Czech Republic, or directly in the law. No regulation can, however, substitute the consensus of particular state bodies regarding their role in the ratification procedure. Consensus in the Czech Republic does not exist, as was shown in the recent example of the ratification procedure of the Lisbon Treaty.
The prospective revision of internal regulations concerning the conclusion of international treaties in the Czech Republic should, in our view, rather regulate principal questions that could serve as a guideline to resolve various situations that international practice brings.
Attention should also be given to international treaties concluded by the European Union or the Union together with Member States, the significance of which will probably continue to increase. Negotiating such treaties is at present exclusively in the hands of the Commission. Without institutionalised possibilities to control procedures by the bodies of the Member States, the Member States may end up being internationally bound by obligations about which they would find out only after their publication in the Official Journal of the European Union. 
